Prefatory Note                       v

mittee charged with the duty of opposing a bill which had
been introduced into the Legislature of that State, entitled
1 'An Act to Establish a Civil Code."

This proposed Code purported to be the work of a Legis-
lative Commission which had been created by an Act of the
same Legislature, adopted many years before, and at the head
of which was the late David Dudley Field; but it was in fact,
as he often declared, entirely his own work. This eminent
lawyer was a man of great intellectual audacity, the worthy
disciple in that particular of Jeremy Bentham. He would
not tolerate the suggestion that there was any unsurmount-
able difficulty in reducing into statutory form the entire body
of the law which governs the private transactions of men.
He insisted that the whole of it could be embraced in a volume
of very moderate size and that its adoption would substan-
tially supersede the necessity of consulting that prodigious
record of judicial precedent which fills so many thousand vol-
umes and has been hitherto deemed an essential part of the
furniture of every complete law library. Moved by the
high incitements of conferring upon society a benefit so
prodigious, and, as we may suppose, of achieving for his own
name a renown like that bestowed upon the great law-givers
of mankind, he threw himself into the enterprise of procuring
the enactment of his proposed code with the greatest energy
and prosecuted it for years with the utmost persistency. This
made the task of opposition extremely laborious and the chief
burden happened to fall upon myself.

I was thus led into inquiries concerning the distinctions
between written and unwritten law and was unable to find
that these distinctions had ever been to any considerable
extent pointed out.'

I was, however, led to entertain much doubt concerning
the correctness of the conceptions most widely accepted of
the nature, scope, and authority, not only of the written, but
of the unwritten law, and came to think that, notwithstanding
the number of treatises upon the subject, the original sources
and nature of what may be called jurisprudence had never